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The Taft-Hartley Law in Operation 
The Taft-Hartley Act has now been in full effect for six months. That is too short a time for full ap- 
praisal, but a look back over that period may help toward an understanding of the meaning and the 
potentialities of the new law. 


In attempting to give a picture of the situation with ref- 
erence to the operation of the Labor-Management Rela- 
tions Act as it appears to be at the outset of 1948, it is 
desirable to stress both factual developments and attitudes, 
since both are essential to understanding. One important 
fact is continued uncertainty as to the ultimate meaning 
of some of the provisions of the statute. We are at the 
very beginning of the attempt to apply them, and interpre- 
tative decisions so far are meager. Chairman Herzog of 
the National Labor Relations Board said in December, 
“Until the Board and the courts have spoken, no one can 
be certain what the law will be on many of the subjects.” 


The most troublesome problem before the Board, at the 
outset, was the presence on its docket and on that of re- 
gional boards, of nearly 4000 unsettled cases arising under 
the Wagner law and not disposed of when the new law 
took effect. Among the problems thus presented the least 
troublesome were the cases that had been initiated by 
unions of foremen. Under the Tait-Hartley Act persons 
holding supervisory positions are no longer “employes” for 
the purposes of the Act. The Board therefore dismissed 
all pending cases in which a foremen’s union was seeking 
recognition as bargaining agent. It has retained jurisdic- 
tion, however, in cases where employers subject to the 
Wagner Act have discriminated against foremen because 
of union activity. In this it has been upheld by the Su- 
preme Court. 


Decisions of the N.L.R.B. 


More difficult are the cases initiated by unions repre- 
senting rank and file employes. On October 28 the Board 
announced its first decision in an unfair labor practice case 
arising under the Wagner law and decided after the new 
law came into effect. In this case a trial examiner had 
found, in January, 1947, that the employer had refused to 
bargain with a union and he recommended that the Board 
issue an order requiring such bargaining. When the 
Board reviewed the case nine months after the trial ex- 
aminer’s report, and two months after the Tait-Hartley 
Act had been enacted, it found that the union was not 
entitled to consideration under the latter act because its 
officers had not filed a non-Communist affidavit. But un- 


1NLBR releases of Dec. 3 and 20, 1947; Budd Mfg. Co. v. 
NLRB, Supreme Court Dec. 15, 1947. 


der the Wagner Act, Which governed when the unfair la- 
bor practice took place it was entitled to consideration. 
Which rule should prevail? 

The opinion of the Board in this case draws a distinc- 
tion between power and the exercise of power. It held, 
unanimously, that it possessed the power “to remedy any 
unfair labor practices whether or not the charging union 
has complied with the registration and affidavit require- 
ments of the Labor-Management Relations Act.” But on 
the question of how the Board, “as a matter of policy,” 
should exercise that power, the Board split, three to two. 
The majority pointed out that the particular remedy to be 
applied in the cases as they arise lies within the discretion 
of the Board, the object being “to effectuate the policies 
of the Act.” It held that it would not effectuate these 
policies to require the employer, unconditionally, to bar- 
gain with the union. Such a requirement, having continu- 
ing and future validity, would be “tantamount in practice 
to a certification” of the union as bargaining representa- 
tive. But certification of a non-complying union is ex- 
pressly forbidden under the law which now governs Board 
action. Consequently, the majority directed the employer 
to bargain with the union “if and when said labor organi- 
zation shall have complied, within 30 days from the date 
of this order” with the registration and affidavit provi- 
sions of the new law.? 

In another case decided on October 28 the Board or- 
dered an employer to reinstate a discharged employe and 
to cease discouraging membership in a non-complying 
union. This, too, was a case that had been launched un- 
der the Wagner Act. Under the Taft-Hartley Act, non- 
complying unions have no standing before the Board, and 
will be unable to have their charges of unfair practices 
considered. 

Petitions for representation elections and requests for 
certification filed before the Taft-Hartley bill became law 
are also affected by the status of the union under that 
Act. The releases of the N. L. R. B. indicate that it con- 
tinued to certify unions that qualified under the Wagner 
law up to August 22, the day that the new law took full 
effect. 

On November 5, however, election petitions of three 
non-complying unions which had been filed before August 


2 Board Release of Oct. 28, 1947. 
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22, were dismissed by the Board. On November 14 it 
revoked orders for elections that had been issued before 
August 22, on the petition of such unions. And on No- 
vember 21 it refused to certify as bargaining agents two 
non-complying unions which had won elections held be- 
fore the Taft-Hartley law took effect.* In this case, de- 
spite the fact that all of the steps necessary to establish the 
right to representation had been taken before the Wagner 
law had been amended, and the only necessity remaining 
was certification of that fact, the Board held that the act 
of certification would be the final step in an “investiga- 
tion” of the issue. It considered itself bound by provi- 
sions of the Taft-Hartley Act forbidding any investigation 
of a representation petition of a non-complying union. 


Effect of the Law on Labor’s Status 


So much for cases arising under the old law and decided 
under the new. We turn now to the impact of the law 
upon employes and labor organizations, and labor’s reac- 
tions to the new restrictions. 

One of the chief merits of the new law, its sponsors 
contend, is that it gives freedom of action to the individual 
worker—frees him from dominatien by trade union offi- 
cials. Thus the law protects him not only in his right to 
organize and bargain, but also in his right to refrain from 
so doing. It protects him against coercion from unions 
as well as from employers. The closed shop is outlawed, 
and the union shop may be obtained only with difficulty. 
Minority groups may confer with employers over griev- 
ances more freely than the Wagner law would seem to 
permit ; and best of all, many observers have thought, if a 
group of employes are dissatisfied with the union which 
is representing them, they may launch a movement to re- 
voke that union’s authority, or to “de-certify” it as bar- 
gaining representative. 

The extent to which these new freedoms will be seized 
upon and used cannot be known, in all probability for 
some time. The principal statistical data so far available 
that might throw light on this question are those relating 
to decertification elections, and these are as yet too scanty 
to have much meaning. By the end of December, 1947, 
135 petitions for decertification elections had been filed 
with the Board and nineteen elections had been held. As 
a result unions were decertified in thirteen bargaining 
units, continued as the representative in five, and in one 
case the result was indecisive. The impossibility of draw- 
iny any conclusions from these elections becomes clear 
when reference is made to the number of employes in- 
volved. In the nineteen elections 1996 votes were cast— 
an average of 105 to an election—and these were so dis- 
tributed that while most of the elections went against 
the unions, a slight majority of the voters favored con- 
tinued union representation. 

The Taft-Hartley Act leaves unchanged, for the most 
part, the list of unfair labor practices forbidden in the 
Wagner law to employers. Full enjoyment by the unions 
of the protection thus afforded is subject to some modifi- 
cation in other parts of the act, and some of their for- 
merly existing rights are denied, while at the same time 
the unions are confronted with new duties. The closed 
shop, as stated above, is in effect forbidden. The union 
shop is permitted if a majority of the eligible employes 
vote for it in an election conducted by the N. L. R. B.* 


8 NLRB Release of November 21, 1947. ‘ 

4Under the closed shop only union members may be hired. Un- 
der a union shop non-unionists may be hired but with the proviso 
that they must join the union within a stipulated time. 


Elections under this provision of the act are being held 
in increasing numbers. The first one took place on Sep- 
tember 22, and by the end of December 664 such elections 
had been held. Altogether 90,106 votes were cast, 83,122 
of which, or 92 per cent, were for the union shop, which 
thus prevailed in all but four of the elections held. While 
these numbers are not great enough to be conclusive, the 
close approach to unanimity is impressive. 

Among the new duties imposed upon the unions is the 
requirement that they refrain from certain enumerated un- 
fair practices, and that they, as well as the employer, en- 
gage in collective bargaining when requested to do so. 
Between August 22 and the end of December, 282 charges 
of unfair practices by unions were filed. Of these 168 
were filed by employers, 80 by individuals, one by a 
C.1.O. union and 49 by independent unions. 

Only two complaint cases against unions have pro- 
gressed to the point of a decision by a trial examiner. In 
the first case a CIO union had called a strike to secure 
reinstatement of a discharged employe, at a time when it 
was also carrying on a campaign for recognition in place 
of an A. F. of L. union whose contract was to expire on 
December 31, 1947. The complaint alleged that the CIO 
union, through the strike, was committing the unfair la- 
bor practice of attempting to coerce the employes to join 
the CIO. The trial examiner found no evidence to sup- 
port this charge, and stated that the logic of the General 
Counsel’s argument “would seem to be that all strikes are 
outlawed by the act.” 

A second decision by a trial examiner on charges 


against a union was rendered on January 2, 1948. In 


this case the union was found guilty of engaging in a 
secondary boycott, which is an unfair labor practice un- 
der the terms of the Taft-Hartley Act. 

Decisions by trial examiners, if not appealed within 20 
days, automatically assume the character of Board or- 
ders. In both of the cases referred to above, notices of 
appeal to the Board have been filed, in the first case by 
the General Counsel, in the second by the attorney for the 
union who is quoted as saying that he will ‘fight the case 
all the way to the Supreme Court, if necessary.’® 


The Non-Communist Oath 


To the unions, the most immediately galling provision 
of the act seems to be the one denying its protection to 
any union whose officers do not furnish a sworn state- 
ment that they are neither Communists nor Communist 
sympathizers. One might have anticipated that this re- 
quirement would be anathema to union officers who are 
Communists, but it has turned out to be the source of 
deepest indignation in areas where Communism is hardly 
to be looked for—to mild, Baptist William Green, to 
Roman Catholic Philip Murray, to Republican John L. 
Lewis. 

There appear to be two reasons for the manifest irrita- 
tion of the conservative elements. One is the apparent 
discrimination that requires a guarantee of political and 
social purity from labor, and none from employers. If a 
single officer of a union with a hundred thousand mem- 
bers refuses to take the oath, the whole union is outlawed, 
but an employer may avail himself of his new rights un- 
der the law without furnishing special credentials of any 
sort. Neither membership in a foreign-dominated cartel, 
nor conviction of crime—nor even membership in the 
Communist party—will lessen his right to file charges 
against unions or enjoy the protection of the law. 


5 New York Times, January 3, 1948. 
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The other reason is related to the attitude of conserva- 
tive labor leaders. They probably represent a more posi- 
tive and belligerent opposition to Communism than that 
of any other group in the United States. To be asked to 
forswear Communism is to them an insult, like being re- 
quired to make affidavit that one does not beat his wife. 
It is like requiring a Senator to swear that he is not a 
bank robber or the presiding Bishop of the Episcopal 
Church that he is not an atheist. 

So the non-Communist affidavits have been a little slow 
in coming in, thus creating difficulties for the N. L. R. B., 
and for the unions too. The Board tried to ease the situa- 
tion somewhat by allowing twenty days grace for filing, 
after August 22—a period later extended to October 31. 
As of November 25, according to a Board announcement, 
2.176 local unions and 125 international unions had com- 
pleted the filing of non-Communist affidavits. Of the 
125 international unions filing 70 were affiliated with the 
A. F. of L., 20 with the CIO, and 35 were independent. 
Thus only about half of the CIO internationals had filed 
by November 25, and just over two-thirds of the A. F. of 
L. internationals. 

Among the unions whose officers are refusing to file 
the non-Communist oath are a few very powerful organi- 
zations such as the Steel Workers and the United Electri- 
cal Workers of the CIO, the Typographical Union of the 
A. F. of L., and the United Mine Workers, independent. 
Some of these, and others that are standing out, have 
contracts with a year or more to run that were signed 
before August 22. Another powerful union, the Auto- 
mobile Workers, CIO, has recently changed its attitude 
and is now in compliance with the law. In the meantime 
the dilemma confronting local unions desiring to make 
use of the act is obvious. A local of the Typographical 
Union, for example, is reported to have signed an agree- 
ment with employers in which provision is made for a 
union shop to become effective if an election is held in 
which the members vote in favor of the provision. But 
such an election must have the approval of the N. L. R. B. 
and this is impossible since the national officers are not 
in compliance. 


However, Chairman Herzog announced in December 
that “compliance is proceeding so rapidly that it seems 
improbable that failure to comply will pose many more 
problems for the Board.” 

In the meantime the National Maritime Union has filed 
a suit in an effort to have the oath requirement declared 
unconstitutional. Any decision that may be announced in 
this case will undoubtedly be appealed to the Supreme 
Court. Some time will elapse, therefore, before even this 
relatively minor aspect of the law will receive final inter- 
pretations. 


Political Expenditures 


So far as the non-Communist oath is concerned, re- 
fusal to file is the extreme of union action possible, with 
whatever disabilities that may entail. It is different with 
the ban on political contributions and expenditures. By 
voice and action this provision is being openly disobeyed, 
and plans for further disobedience are in the making. 
Philip Murray made his position clear when he said to the 
delegates of the CIO convention last October—referring 
to the political action section—‘‘We admit that we have 
violated the Act... . We were doing it for the purpose of 
testing the constitutionality of the law.” 


6 NLRB Release Nov. 30, 1947. 
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There are many outside the ranks of organized labor 
who are questioning the ban on political expenditures. 
When the bill was pending, Senator Taft was asked on 
the floor of the Senate whether this would prevent a 
union from printing in its own paper the voting record 
record of Congressmen, Senator Taft replied that in his 
judgment it would do so. 

Shortly after the passage of the law, Senators Aiken 
and Hatch, both of whom had voted for it, introduced a 
bill to amend the law by lifting the ban on expenditures. 
Senator Aiken was quoted as saying that some had real- 
ized when the act was passed that it “went too far in re- 
stricting freedom of speech and of the press.” 

Interesting comment appears also in an advertisement 
appearing in the New York Times of October 21, 1947, 
signed by James H. McGraw, Jr., president of The Mc- 
Graw-Hill Publishing Company. The advertisement is 
captioned “Taft-Hartley Act Frees Slave Labor” and con- 
sists of argument in support of the Act as a whole. After 
expressing approval of the purposes of the section deal- 
ing with the use of funds for political purposes, Mr. Mc- 
Graw added, “However, the language of the Act may 
restrain the labor press from saying what it thinks about 
candidates, thus impinging upon the freedom of the press. 

“Tf it should develop that the Act inadvertently throt- 
tles freedom of the press—or misfires otherwise—man- 
agement should take the lead in securing suitable amend- 
ments to the Act.” 

The unions find support for their belief that the anti- 
political section is invalid, in a recent advisory opinion by 
the Supreme Court of Massachusetts on a proposed law 
limiting political action by unions in that state. The 
court said: 

“Under the proposed law the political activities of la- 
bor unions are not regulated or curbed but substantially 
destroyed. Deprived of the right to pay any sum of 
money for the rental of a hall in which to hold a public 
rally or debate, or for printing or circulating pamphlets, 
or for advertising in newspapers, or for buying radio 
time, a union could not carry on any substantial and effec- 
tive political activity. Its rights of freedom of the press 
and of peaceful assembly would be crippled.”” 

Both CIO and A. F. of L. as well as the Railroad 
Brotherhoods are organizing for political action for the 
purpose of defeating members of Congress who voted 
for the Taft-Hartley Act. They are planning to raise 
large sums of money for that purpose and the labor papers 
generally are publishing material in furtherance of the 
campaign. The latter at least would seem to be in con- 
travention of the act. This attitude is strongly remi- 
niscent of the behavior of employers following the enact- 
ment of the Wagner law in 1935. 


By-Passing the Law 


In addition to outright disregard of the law, many non- 
complying unions are using various methods of evasion 
and by-passing. Elections to determine whether a union 
represents a majority of the employes are held under 
other auspices when the N.L.R.B. dismisses a petition on 
account of non-compliance. In recent months such aus- 
pices have included a minister, a priest, a local judge, the 
Honest Ballot Association, the American Arbitration As- 
sociation, certain state agencies such as mediation boards 
and even labor-management committees. Other attempts 
at by-passing the law appear in the form of provisions in 


™Bowe v. Secretary of the Commonwealth, 69 Northeastern 
(2nd) 115, Sept. 20, 1947. 
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new contracts. There is a strong prevailing tendency to 
eliminate former clauses prohibiting strikes during the 
period covered by the contract. This is due to the fear 
that a union might be held liable in a suit for breach of 
contract even in the case of a strike not sanctioned by 
the union—for the law states clearly that for purposes of 
such suits the question of whether the acts of an “agent” 
were “authorized or subsequently ratified shall not be 
controlling” in determining the responsibility of the union 
or employer involved. 

Some of the new contracts provide that the employer 
will not bring suit against the officers of unions in the 
case of alleged breach of contract, others that no suits 
of any sort are to be instituted or that the employer, in 
case of any grievance against the union is to be limited 
to the machinery of adjustment provided in the contract. 
In the Bituminous Coal agreement signed in July the 
members of the United Mine Workers are under obliga- 
tion to work when “willing and able’—a provision that 
has elicited favorable comment from spokesmen for other 
unions. 

The International Typographical Union is, at the pres- 
ent time, in the forefront of the campaign to by-pass the 
Act. At their convention held last August the delegates 
voted to adopt a policy of refusing to sign contracts with 
employers, and instead to offer employers a “Conditions 
of Employment” form, covering wages, hours and work- 
ing conditions. The form concludes with the sentence 
“Failure on the part of any employer of members of the 
union to provide employment at the standards set forth 
in these conditions will be evidence such employer has 
locked out members of our union. . . .” 

This official policy of the union appears to have been 
modified only to the extent that locals may enter into con- 
tracts subject to cancellation after 60 days, though there 
have been some instances of local bodies signing contracts 
for longer periods. In other notable cases, as in Chicago, 
Baltimore and elsewhere employers have resisted the po- 
sition taken by the union and have brought charges against 
it alleging the unfair labor practices of refusal to bargain, 
and coercion. The General Counsel has issued com- 
plaints, and hearings are in progress before trial exam- 
iners. 


Employers and the Taft-Hartley Act 


What the act may mean to employers is more difficult 
to determine. Leading employers and their spokesmen 
have to a considerable extent taken a conciliatory attitude 
toward organized labor when speaking about the applica- 
tion of the new law. Labor’s Monthly Survey, published 
by the American Federation of Labor, in its August issue, 
said that “our international unions are receiving letters 
from employers indicating their desire to continue collec- 
tive bargaining relationships as in the past. One com- 
pany writes ‘We would like you to know that the passage 
of the Taft-Hartley bill will not change the company’s at- 
titude in any way toward your union. .. . I believe that 
we now have a good relationship with your unions in our 
plants and | am confident it will continue to improve.’ ” 
This A. F. of L. publication further quotes an employers’ 
association as writing that the act “has immediate and 
complicated application only in those industries which 
have had labor difficulties. Such a situation does not pre- 
vail in [our] industry where intelligent understanding 
and mutually satisfactory relations between employer and 
employe exist.” 


On June 24, the day after the act was passed over the 
President’s veto, Earl Bunting, then president of the Na- 
tional Association of Manufacturers, was quoted as say- 
ing that management “must seek no unintended advan- 
tage from technicalities in the new law, and even beyond 
its legal obligation to bargain, management wholehearted- 
ly must accept properly run unions as valued and re- 
spected agents of its workers in the day-to-day operation 
of the company.” 


Further evidence that the law may not have, in all 
cases, the devastating effect that the unions have feared 
appears in the willingness of many employers to assist 
the unions in by-passing the law by provisions in collec- 
tive bargaining contracts such as have previously been 
noted. Furthermore, there has been no great amount of 
rushing to the courts to enforce management rights. 


Nevertheless, there are some evidences of a contrary 
attitude. The law to some extent restores to employers a 
weapon that had been largely withdrawn, as far as federal 
jurisdiction is concerned, by the Norris-LaGuardia Act 
passed in 1932. The Taft-Hartley Act does not authorize 
employers to initiate injunction suits against unions but 
it requires the General Counsel of the N.L.R.B. to do so 
as soon as a complaint is issued involving illegal secon- 
dary boycotts, and it authorizes him at his discretion to 
seek injunctions in other complaint cases when he believes 
the circumstances warrant it. The unions fear that em- 
ployer pressure will be brought to bear upon the General 
Counsel to seek such injunctions freely and thus in effect 
to become the agent of the employer in making use of a 
weapon otherwise denied to them. 

The employers are making use of their new right to 
bring charges of unfair labor practices. Since the law 
went into effect last August employers have lodged 
against unions 168 charges of unfair labor practices. 
Whether or not this indicates an attitude of hostility to- 
ward organized labor depends, of course, both upon the 
point of view and the nature of the charge. The Taft- 
Hartley Act gives the employer the right to defend him- 
self against such union behavior as is now forbidden by 
the law. No final decision in such a case has yet been 
handed down by the National Labor Relations Board. 

Possibly the most significant evidence of an anti-union 
attitude arising out of the Taft-Hartley Act is the refusal 
on the part of some employers to bargain with unions that 
have not complied with the filing provisions of the act 
and which therefore cannot be certified by the Na- 
tional Labor Relations Board—apparently on the theory 
that it would be illegal for them to do so. The Secretary 
of Labor recently asked the solicitor of the department 
for a legal opinion on this point. His reply, as reported 
in the press of January 24, was that the Taft-Hartley law 
interposes no bar to bargaining with a non-complying 
union, On the contrary, he said, that law makes it a 
duty for employers and employes to “exert every reason- 
able effort to make and maintain agreements.” 

Irom all of the foregoing, it is obvious that the present 
is a period of exploration and experiment. Neither unions 
nor employers have precise knowledge at this time con- 
cerning the ultimate effect of the law on their relations 
with each other. Meanwhile both employers and unions 
are watchfully waiting for Board decisions many of which 
will be appealed to the courts. The multitude of ques- 
tions regarding the meaning and application of the Taft- 
Hartley Act will remain questions until the Supreme 
Court speaks. 
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